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Background 


The Consent Decree requires that the Department prepare a quarterly summary report 
regarding discipline imposed, including Categorical Uses of Force (CUOF) found to be 
out of policy, within 45 days after the end of each quarter. 


The Department has completed its report for the Third Quarter of 2004. As required 
under paragraph 89 of the Consent Decree, the Office of the Inspector General (OIG) 
has reviewed the Department's Report (QDR), and submits this Report to the Board of 
Police Commissioners (Commission). The OIG received the Department's Report on 
November 17, 2004.* 


The purpose of the Department's Quarterly Discipline Report is to summarize the 
imposition of discipline during a particular quarter. Moreover, the OIG is charged with 
reviewing the Department's Report so as to assist the Commission in assessing the 
appropriateness of the actions of the Chief of Police (COP) in imposing discipline during 
that quarter, which assessment shall be considered by the Commission in conducting 
the COP's annual evaluation (Paragraph 89). 


During this Quarter, the OIG reviewed all cases closed during the quarter in which at 
least one allegation of domestic violence was alleged, regardless of its disposition. 
There were 16 such complaints closed during this quarter. The OIG focused on 
domestic violence allegations this quarter in response to a request by the Commission. 


l. Review of Cases - Methodology 


The OIG reviewed all 16 complaints of Domestic Violence closed during this Third 
Quarter. Given the time constraints placed upon the OIG in selecting, reviewing and 
evaluating cases for the QDR and writing and submitting the Report with sufficient 
advance time for the Report to be calendared and considered by the Commission within 
45 days of the OIG’s receipt of the Report, OIG staff did not have sufficient time to 
review all the tape recorded interviews in all 16 cases. Thus, the cases selected for 
tape review by the OIG were those which were not investigated by the Department's 
Family Violence Unit (FVU). The rationale for that selection was that the Department's 
FVU was designed as a specialized unit? devoted to investigating family and domestic 
violence allegations, and that an assumption could be made that these specialized 
investigators would be knowledgeable about the importance of properly investigating 
and addressing all allegations in a complaint, and of properly paraphrasing tape- 
recorded interviews. 





! Though the OIG received the Department's Report two days after the expiration of the 45 days on 
November 15, 2004, the transmittal for the Report itself is dated November 10, 2004. 
? It is the OIG's understanding that this special unit was recently disbanded and incorporated within PSB's 
Criminal Investigation Section-C. 
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Of the 16 cases, six were investigated by units other than the FVU. These six cases 
contained a total of 27 tapes of which 20 were available for the OIG's review as of the 
time of this writing. 


In reviewing the 16 cases, a matrix was utilized by the first and second level reviewers. 
This matrix contains 65 questions designed to evaluate the quality, completeness, and 
findings of a completed complaint investigation, including whether the discipline 
imposed was justified and appropriate in light of the surrounding circumstances, the 
employee's disciplinary history, and the standards enunciated in the Department's 
Management Guide to Discipline (January 2002) for sworn employees and the Civilian 
Guide to Discipline Standards (April 2003) for civilian employees. In addition, a Crib 
Sheet was also used for purposes of interpreting and applying this same matrix to the 
16 complaint investigations reviewed during this quarter. 


A second level of review, utilizing the same matrix which had been applied by the first 
level reviewer, was conducted on each of the 16 complaint investigations. 


A matrix was also utilized for the tape review. This matrix contains seventeen questions 
designed to evaluate whether the tape-recorded interviews were properly paraphrased, 
whether any additional allegations raised during the tape recorded interviews were 
properly addressed in the completed investigation, as well as whether the interviews 
themselves were conducted properly (i.e., whether the investigator used inappropriate 
or leading questions, or adopted a hostile or inappropriate tone with the witness) and 
whether logical questions and other follow up was conducted. Given the time 
constraints imposed upon the OIG for reviewing this report and OIG staffing issues, no 
secondary level review was conducted for the tape reviews. 


ll. Results of the Review 


Overall, we found that the investigations were properly conducted in 13 of the 16 cases 
we reviewed.? Issues identified in the remaining three cases included improper 
paraphrasing of tape-recorded statements [Case A], essential witnesses who were not 
interviewed [Case B], and additional allegations which were not were phrased and/or 
adjudicated [Cases A and C]. 


Of the two cases [Cases A and B] in which we took issue with the Commanding 
Officer's (CO's) adjudication, we noted that the Department did not utilize the services 
of an expert on Domestic violence and/or did not give appropriate consideration to the 
possibility that the victim might have been suffering from Battered Woman's Syndrome 
(BWS). Instead, the fact that the victim subsequently changed her version of the 
alleged incident, and either recanted or claimed not to remember the alleged abuse was 
used by the adjudicator in the Letter of Transmittal (LOT) to Unfound the domestic 
violence allegations. We believe that the fact that an alleged victim either recants or 
minimizes an alleged domestic violence incident may be consistent with a victim who is 





? Given the additional confidentiality afforded domestic violence complaints, the OIG has decided to omit 
the complaint numbers of the domestic violence cases referenced in this report. Instead, we are 
assigning letters to identify the cases detailed in this report. 
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suffering from BWS.^ Indeed, one of the recommendations of a 1997 Report (DV 
Report) that the OIG prepared in cooperation with the Department's Domestic Violence 
Task Force, entitled, "Domestic Violence in the Police Department: How Well Does the 
Los Angeles Police Department Police Its Own?" was that in “cases where the victim 
has recanted, investigators should consider interviewing domestic violence experts, 
particularly about ‘battered woman's syndrome ...."? The FVU was formed in 
response to another recommendation in the DV Report. 


In neither of these cases was consideration given to possible explanations” as to why 
the victim may have recanted her allegations of abuse. Rather, the fact that the victim 
had recanted her allegations was, in our mind improperly, used to discredit her, and 
Unfound the allegations. While we cannot say one way or the other whether the 
adjudication would have changed even after consultation with such an expert, we are 
concerned that that no expert was utilized to make an informed evaluation as to whether 
the victim's recantation was truly reflective of her lack of credibility or whether BWS may 
have played a role. 


We found this to be the case in Cases C and D, both of which were investigated by FVU 
and adjudicated by a BOR. We believe that the domestic violence allegations were 
properly sustained and the accused appropriately directed to a BOR. However, in each 
case, the BOR relied on the fact that the victim had changed her story on at least one 
occasion. In each instance, the BOR found the accused Not Guilty. Unfortunately, as 
discussed in more detail below, the accused in each case has since been accused of 
similar behavior in subsequent complaints. It did not appear from the BOR rationales we 
reviewed in each of these cases that a domestic violence expert had been called to 
testify to explain the victim's behavior.? 


We recognize that the purpose of the OIG's review of the QDR is to evaluate the COP's 
imposition of discipline in a particular quarter, and that the COP has limited authority 
over BOR decisions.? However, during our review of these two BORs we noted that 





^ Battered Woman's Syndrome (BWS) was coined by Dr. Leonore Walker, in her book, The Battered 
Woman (1979). This term, which draws upon the principles of learned helplessness to explain why some 
women are unable to leave their abusers, describes a set of psychological and behavioral symptoms that 
develop from a victim's prolonged exposure to violence from a romantic partner. Among other things, 
women who suffer from BWS often feel that the violence was her fault and is unable to place the 
responsibility for the violence on someone else (such as the batterer). Moreover, victims of BWS may 
fear for their or their children's safety and/or fear that they are powerless to do anything to stop their 
abuser. Thus, in such cases, it is not unusual for victims of BWS to either downplay, minimize, or recant 
allegations of domestic violence. According to Dr. Walker, there is a "cycle of violence" associated with 
these abusive relationships, with three distinct phases. The first phase involves a tension building phase, 
followed by the explosion or acute battering incident, culminating in a non-violent, loving phase, often 
referred to as the "Honeymoon Phase.” This “Cycle of Violence" is also described in the Department's 
own manual entitled, “An Employee's Guide to Domestic Violence in Law Enforcement Families," dated 
December 1999 (LAPD DV Guide). 
° DV Report at p.41, Recommendation Number 14. 
ê Id. at p. 39, Recommendation Number 1. 
7 In contrast, we believe the adjudicator in Case E is to be commended for writing a very detailed LOT 
which demonstrates a clear understanding of the cycle of violence in domestic violence situations and 
why a victim may wait many years before coming forward with allegations of abuse. 
* This was another recommendation of the DV Report, at p. 41, Recommendation Number 14. 
? The COP can neither overturn a BOR's Not Guilty finding nor increase the penalty imposed by them. 
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that the actions of the BOR were inconsistent with the evidence raised in the earlier 
complaint investigations, and the absence of consideration of BWS or expert testimony 
regarding domestic violence issues concerned the OIG. 


a. Improper Paraphrasing 


In Case A, the paraphrased statement of one of the officers from an outside law 
enforcement agency who responded to the 9-11 call placed by a third party witness 
(who also happened to be an off-duty officer from a third agency), indicates that this 
responding officer “did not observe the objective symptoms that would indicate [the 
accused] was under the influence of an alcoholic beverage." However, when OIG staff 
listened to the tape recording of this officer's interview, the officer made an opposite 
statement. According to the tape, the officer stated on the tape that on a scale of one to 
five, five being greatly intoxicated, the accused was a five. 


Moreover, this officer's alleged denial of observing any objective symptoms of alcohol 
intoxication by the accused is inconsistent with the same officer's statement in his crime 
report which includes the following statement: “As | was talking to [the accused], | could 
smell a strong odor of alcohol emitting from his breath and person, his speech was 
extremely slurred and his eyes were very droopy, (half closed)." 


In addition, this responding officer's report indicates that the accused was asked to 
submit to a "preliminary alcohol screening test," which would seem illogical had the 
officer not detected any objective symptoms of the accused's being under the influence. 


Moreover, despite the fact that there is no indication from the report of the second 
responding officer (who was not interviewed for the complaint investigation) this second 
officer had contact with anyone other than the third party witness, Investigator's (IO) 
Note Number 4 of the LOT contains the following statement: "the [responding] officers . 
. . did not observe the objective symptoms of [the accused's] being under the influence." 


The issue of the accused's alleged sobriety is important for two reasons. First, per 
Investigator's (IO) Note no. 4, no allegation of driving? under the influence was formed 
against the accused after it was determined that the responding officers did not observe 
objective symptoms of being under the influence, despite the conflicting evidence 
described above. Further supporting the Department's justification for removing an 
allegation of driving under the influence (DUI) is the fact that a Department did not 
follow Department procedures for obtaining such a urine sample from the accused. As 
a result, Scientific Investigation Division (SID) was unable to conduct an accurate 
urinalysis on the sample. We believe that there enough evidence to add this as an 
allegation despite the fact that the supervisor who obtained the sample failed to follow 
Department policies." 


Moreover, much was made in the complaint investigation of the intoxicated state of the 
victim. Indeed, her intoxication was used in the investigation to discredit her original 





10 The off-duty officer from a third responding agency observed the accused driving, and the suspect 
admitted to driving during the time in question. 
' The supervisor did not wait twenty minutes after the suspect had voided his bladder to obtain another 
sample, per Department Manual vol. 4/343.42. 
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claim to the responding officers on the night of the incident that the accused did indeed 
use physical force against her. When she was interviewed more than five months after 
the incident,*? she claimed that she had had too much to drink and that the accused 
was attempting to prevent her from driving and when he took her keys, she tripped and 
fell. In the rationale part of the LOT justifying unfounding the domestic violence 
allegations against the accused, the adjudicator claims that “when [the victim] states 
that she does not remember the night of the event, it does not mean that she is trying to 
protect [the accused], but rather that the incident did not occur as she related while 
being heavily intoxicated." The adjudicator provides no support for this conclusion. 


Perhaps had she been interviewed immediately by IAG investigators the night of the 
incident, the allegations of domestic violence might have been sustained. Though the 
adjudicator in the LOT seems to at least acknowledge some understanding as to why 
the victim might recant, the adjudicator then eliminates the possibility that the victim was 
acting consistently with domestic violence victims in recanting her earlier statement by 
using the unsupported reasoning that this was not the case here, as the victim and the 
accused had only been dating for six months. Moreover, the adjudicator eliminates this 
as a possibility, since there was "no evidence of prior incident(s)," even though this 
statement is inconsistent with the victim's statement to the responding officers on the 
date of the incident that the accused had previously brandished a firearm at her.'? 


Though clearly not an expert on BWS, the OIG is not aware of any theories which claim 
that someone cannot be a victim of BWS unless the relationship is older than six 
months. Moreover, there was no indication that the adjudicator had a special level of 
expertise to come to such conclusions. Indeed, the adjudicator's reliance on an alleged 
belief that there were no prior incidents of domestic violence is inconsistent with the 
LAPD DV Guide's claim that “domestic violence may occur only once, occasionally, or 
on a regular basis." (ld. at p. 5). 


b. Essential Witnesses Not Interviewed 


In one case, Case B, though the victim was interviewed by FVU criminal investigators 
on the night of the incident, neither of her children (at least one of who was a percipient 
witness to the incident in question) was interviewed that night by FVU. Both children as 
well as the victim were interviewed by the local responding law enforcement agents 
which interviews all ended by approximately 11:00 p.m. However, when FVU 
investigators interviewed the victim less than two hours later, the children were not 
interviewed because, according to the investigator, they ^were asleep." There were no 
additional attempts to re-interview the mother or children the following day or week. 





? This case was one of three cases in which attempts to interview the alleged victim of the domestic 
violence or her children occurred several months after the incident and the victim/children later either 
recanted/minimized or refused to cooperate altogether. [The others were Cases B and F]. We believe 
that, given the likelihood that a domestic violence victim may later recant and/or minimize the alleged 
abuse, it essential that IAG investigators undertake immediate efforts to interview the alleged victim and 
any family witnesses so as not to allow for time for them to either change and/or recant their stories. 
P This allegation was also unfounded because, on two separate occasions (one, occurring two months 
after the incident in connection with a follow up investigation by local law enforcement regarding the 
brandishing claim; and the other, occurring five months later when the victim was formally interviewed by 
IAG), and while sober, the victim had recanted this allegation, even though on the night of the incident 
both she and her friend (a non-percipient witness) recounted this prior incident to the responding officers. 
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Indeed, more than five months passed before the subsequently assigned administrative 
investigator attempted to re-interview the victim and her daughter, which attempts they 
later rebuffed. This failure by the FVU to interview the children was especially 
problematic since there were inconsistencies between the children's interviews 
conducted by the local agency, as compared to the victim's FVU statement. Ata 
minimum, FVU should have attempted to interview the children the next day. 


According to the victim's FVU statement, she and her husband were arguing. The 
daughter was in the room, and according to the victim the son was “also present during 
the incident.” The accused began to walk out of the bedroom, turned quickly, and with 
both hands, pushed the victim's shoulders, causing her to fall back and down, hitting her 
head and arms on the metal frame of the bed. According to the daughter's statement to 
the local agency, the daughter, victim, and accused (but not her brother) were in the 
room, as her father and mother were arguing. The daughter attempted to get up and 
leave, and the victim grabbed her by the arm and began to push her out of the room. 
The accused stepped in and told the victim not to touch the daughter. The daughter left 
the room. The son claimed he was in a different room during the incident. 


The victim's friend claimed the victim first told her that the accused had pushed her 
down, receiving minor injuries to both arms. The victim called her the following morning 
and told her that the accused did not push her, but that she fell on her own. She 
claimed that the accused got between her and her daughter and she lost her balance. 


The victim's second version of the incident was similar to the accused's. According to 
his FVU statement, the victim advanced toward the daughter. There was no indication 
the son was in the room. The victim grabbed the daughter's arm and began pulling it as 
the daughter pulled in the opposite direction to get away. The accused got out of bed 
and placed himself between the victim and the daughter, enabling the daughter to 
escape. The accused followed the daughter out. As he was leaving, he heard a loud 
bang, turned to look and saw the victim on the floor. He believed she lost her balance. 


The victim recounted a third version to a local agency detective the following day, 
claiming she did not remember what happened due to her state of intoxication the 
previous night. She indicated that she was an alcoholic and had an alcohol problem. 


The domestic violence allegations in this case were Unfounded due to questions as to 
the victim's "credibility," based on her "inconsistent statements” made to three different 
people. Moreover, it was determined that the victim's "intoxicated state adds to her lack 
of credibility." The adjudicator made this statement based on her statements to the 
local detective the next day, and her statement to the FVU investigator six months after 
the incident that she was drunk that night. However, the adjudicator never apparently 
considered the possibility that the victim might have made these statements to recant 
her earlier allegations, consistent with certain domestic violence victims. 


Moreover, the adjudicator used the alleged alcoholic state of the victim to Unfound the 
allegations despite the adjudicator's recognition in the same paragraph that the 
responding deputies "estimated [her] state of intoxication level at somewhere between 


slight and moderate.”"* In addition, in the victim's statement to the FVU investigators 
the night of the incident, she indicated she only had had two margaritas with dinner. 
Her friend confirmed this, describing herself and the victim as not being drunk, but 
"mildly affected by the alcohol." Her husband described her as having drunk an 
unknown quantity of alcohol during dinner, and two margaritas, but he did not describe 
her as being so drunk she could not remember the incident later. 


c. Additional Allegations Which Were Neither Formed Nor Adjudicated 


In Case C we identified a minor concern in that, according to the criminal follow up 
report, the victim, prior to recanting, informed the responding officers not only that the 
accused had assaulted her on the night in question, but also on at least two prior 
occasions. Though she identified two distinct prior incidents, on different days, one 
involving the suspect slamming her head into a wall, and another in which the suspect 
chased her, tackled her, and slammed her finger in a car door, only the latter incident 
became additional allegations in the investigation, which allegations were Not Resolved. 


As mentioned above, we believe that an additional allegation should have been framed 
and adjudicated in Case A against the accused for DUI. We believe that despite the 
fact that was no accurate reading of the employee's Blood Alcohol Content (BAC), this 
investigation contained sufficient evidence to form"? allegations that the accused was 
driving under the influence. To begin with, despite the investigator's claim to the 
contrary, at least one of the responding officers observed the accused to be displaying 
objective symptoms of intoxication, including droopy eyes and slurred speech, as well 
as smelling the odor of alcohol from the accused. This testimony could have been 
bolstered by testimony or receipts from the bartender that indicating how many drinks 
the accused may have consumed that evening. Moreover, a third party witness 
observed the accused driving at the time. Had this allegation been sustained, the 
accused might have received alcohol counseling, often an element in these cases."° 


d. Faulty BOR Adjudications 


The OIG acknowledges that the COP has limited authority over BORs. We mention 
these cases in this Report because we believe they represent additional examples of 
instances where there was no apparent utilization of a BWS expert or an informed 
evaluation of whether the concept might have played a role in the particular case. 


BOR Rationale In Case C 


This case presented a challenge to the BOR because the victim refused to testify before 
the BOR. The BOR, however, was again greatly influenced by the fact that the victim 
changed her story "twice" during the investigation. Again, a domestic violence expert 
might have been able to explain her actions. To begin with, she told the responding 
LAPD officers that she was not the subject of domestic violence. Indeed, the BOR 


14 However, the FVU investigator who listened to the 9-11 tape claimed the victim's speech was “slurred.” 
5 We acknowledge that there was insufficient evidence to satisfy the more stringent criminal standard of 
proof beyond a reasonable doubt. 

! See also LAPD DV Guide at p. 6. 


recognized that “this initial denial was not unreasonable” given that the accused was still 
there and the victim “may well have feared reporting the matter in his presence.” 


Once she was removed from the location and from the accused, she told the officers 
that the accused had grabbed her multiple times by the hair, thrown her twice to the 
ground, kicked, punched, and held her down. She complained of pain to her shoulder, 
leg and head. She repeated this version of the incident to a sergeant who arrived later. 


It was only on the following morning, when the victim returned to the station, that she 
recanted the entire incident. She told the same sergeant that she had made the 
incident up because she discovered that the accused lied about having been out with 
friends, and was with his wife instead. She claimed that all he did was pull her arm, 
causing her to fall, and that his calling her names made her want to get him in trouble. 


However, despite the documented evidence of a scratch to her shoulder, and despite 
the fact that a sergeant felt a lump on her head (which would have been consistent with 
her claim that the accused had slammed her head against a wall two weeks prior), and 
despite the fact that the victim had a black fingernail (consistent with her claim that the 
accused had slammed her finger in a car door), the BOR found that there was “a lack of 
physical evidence to support any significant degree of physical violence . . . ." 


One of the sergeants also observed some redness to her scalp. This would have been 
consistent with the victim's claim that the suspect pulled her by the hair twice. In 
addition, the victim told the sergeant that the accused had kicked her on the rib cage 
area and punched her in the chest, and that he grabbed her and slammed her to the 
ground. These acts would not necessarily cause visible injury, especially if the victim 
was wearing a jacket over her chest and rib area (one witness claimed she was, and it 
occurred late on a November evening). In addition, given the victim's failure to 
cooperate further after recanting the following morning, the investigators would have 
likely been unable to obtain her medical records which might have shown any 
subsequent internal injuries caused by the kick to the ribs and punch to the chest. 


Again, despite the BOR's finding that "various accounts by officers and supervisors 
present that evening identified injuries . . . ranging from a bump on the head and 
redness to [her] knee" "to a mere discoloration of the spot on her scalp," the BOR 
believed them inconsistent with her description of the abuse she suffered that night. 


A domestic violence expert might have provided a different explanation for the victim's 
decision to recant the allegations of abuse, as well as her original denial of abuse in the 
presence of the accused, and her confirmation of the abuse once away from the 
accused. The victim told the sergeant, outside the presence of the accused, that five or 
six months prior the accused had begun being verbally abusive toward her when he had 
been drinking. Over time, the incidents escalated to pushes, shoves, hair pulling and 
then banging her head on the bed. Again, a domestic violence expert might have been 
able to put such escalating violence in the context of the "cycle of violence." 


Indeed, once safely under the protection of a sergeant away from the accused, she told 
the sergeant that she was "tired of what was happening and that she wanted to finally 


talk about it because it was not stopping and getting worse.” She also requested an 
Emergency Protective Order, and agreed to have her injuries photographed by SID. 


Of greater concern is the fact that the investigation revealed that the accused was 
clearly intoxicated. Moreover, the victim herself first told the responding sergeants that 
the accused became violent when he drank. In addition, the accused had a prior 
sustained complaint, three and a half years prior to this incident, in which he was 
arrested for driving under the influence and becoming involved in an off-duty hit and run 
incident, for which he received a 44 day suspension. Because the accused was found 
Not Guilty by the BOR, he was not placed on an alcohol contract. 


Sadly, though the original LOT revealed that the accused was directed to meet with the 
Department's Chemical Dependency Team and that the day after the incident in 
question, he checked into a four-week alcohol program, his subsequent disciplinary 
history reveals that he may not have conquered his alcohol problem. In April of 2004, a 
complaint was initiated alleging that the accused was arrested for driving under the 
influence but had failed to report his arrest. This complaint is still pending. 


Even more troubling is the fact that in August of this year, the same victim filed another 
complaint against the accused, claiming that he had called her a "whore" (which she 
also claimed in the earlier incident), grabbed her by the arm, slapped her on the face, 
and struck her on the lip. Moreover, when the local area police attempted to arrest him 
for battery, he refused to answer the officers' door knock. In addition, the victim told the 
PSB investigators that the accused had previously persuaded her to recant the 
allegations she had made in the earlier incident decided by the BOR. 


We hope that both the investigators as well as a BOR, if applicable, considering this 
most recent domestic violence complaint seek the insight and assistance of a domestic 
violence expert to perhaps put the victim's and the accused's actions in the context of 
the "cycle of violence," and that should the accused be found Guilty in connection with 
this latest matter, that a severe enough penalty as well as an alcohol contract and any 
other applicable counseling is imposed to ensure that he changes his behavior. 


BOR Case D 


The case involved allegations that the accused placed clamping devices on the victim's 
breasts against her will. The investigation revealed that the victim and the accused had 
had a long-term on and off-again relationship, and during the investigation, she 
recounted several prior incidents of violence (putting a pillow over her face on two 
occasions, attempting to choke her, all during intercourse), none of which she had 
previously reported. The incident in question occurred when the victim went to the 
accused's house to recover some property from him and to end the relationship. 
According to the victim (which claim she was consistent about), the accused came up 
behind her and placed the clamps on her breasts, causing her tremendous pain.*” The 
fact that the BOR was unable to reconcile her claim that she voluntarily initiated the 





17 For his part, the accused did not deny that clamps were placed on the victim's breasts but claimed that 
the victim placed them on herself, but that he pulled them off when they got in the way of sexual 
intercourse, and then the victim placed them back on herself. 
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contact with the accused and followed him to his house, as well as having dinner with 
him afterwards, with her claim that the accused involuntarily placed the clamps on her 
breasts demonstrates a lack of understanding of the otherwise illogical actions of 
domestic violence victims. Moreover, the BOR seemed to find incredible the fact that 
the victim returned to the accused's house a week after the incident "allegedly" to 
confront the accused, but did not say anything, at which point the accused slammed the 
door in her face. According to the victim, she ^wanted to confront him and tell him that 
what he did was wrong," but she "clamed up." The BOR found her actions hard to 
reconcile with her claim that the accused had sexually assaulted her a week earlier. 
However, a domestic violence expert might have put these actions in a different light. 


Instead, the BOR focused on the "credibility" issues they claimed were raised by the 
accused's several versions of the incident. Though the victim was consistent in her 
claim that the clamps were placed without her consent, the BOR focused on the victim's 
failure to reveal to her doctor the nature of her relationship with the accused, and that 
she informed the doctor that he had placed the clamps on over her clothing, though she 
told her friend and the police that he placed them directly on her breasts. 


The investigation revealed that when the victim called her doctor two days after the 
incident she sounded “distressed” and requested to see him the same day, she did not 
initially tell him what caused the breast pain. When she cried and then became 
distraught, the doctor asked her what happened. It was only in response to his 
questions that she told him about the accused placing the clamps on her breasts 
against her will. The doctor did notice some injury to her breasts, which he described 
as some slight linear abrasions and streaking. The abrasions had healed but showed 
some evidence of prior bleeding. The doctor also described her as “distraught and 
expressed concern for her safety." She indicated to him her fear that the accused might 
harm her if he found out she filed a report regarding the incident (which she did 
subsequent to seeing the doctor at his urging). He also indicated that she was anxious 
and concerned, but was "reserved about discussing the details." The doctor attributed 
her reluctance to provide further details of the incident to the fact that he frequented the 
victim's place of business and she was embarrassed about telling him everything. 


Again, a domestic violence expert could have shed further light on her behavior, 
perhaps attributing it in part to the fact that the victim could have been experiencing 
Post-Traumatic Stress Disorder (PTSD) due to the incident, which made it difficult for 
her to remember small details. Indeed, BWS has been described by Dr. Walker and 
others as a sub-group of PTSD. In fact, according to the doctor's interview statement, 
he described the victim on the day he saw her as being "very distraught, very agitated, 
and coma-traumatic," which he defined as "very traumatized." He also indicated that 
she was "scanning" the room, as if looking around "for anything that may scare or come 
behind her." The FVU investigator described “scanning” as being common with PTSD. 
Indeed, the victim acknowledged to the FVU investigators when she was interviewed 
that "she had problems remembering details of that evening," and that since the incident 
she had experienced difficulties in her concentration and planned to drop the classes 
she was taking at a community college. 


To their credit, the Department appropriately directed this case to a BOR, but the OIG 
believes the BOR would have benefited by the assistance of a domestic violence expert 
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who may have been able to explain the victim's behavior. Moreover, despite finding the 
accused Not Guilty, the BOR did recognize that the accused's demonstrated sexual 
proclivities'? were leading him “to a disastrous path,” and properly admonished him to 
“change the way [he] deals with women” and re-evaluate his lifestyle.” 


However, given that the accused was found Not Guilty, and, thus received no 
counseling for this “proclivity,” it is not surprising that the accused has again been 
charged with somewhat similar behavior (touching a female employee's breast). 


Ill. Sustained Rate by Type of Misconduct 


During the Third Quarter of 2004, PSB closed 1,424 complaints involving 2,110 
employees. The Department continued progress in closing out older cases was evident 
in this Report. For example, during the First Quarter of 2004, 179 complaints dating 
from 1998 to 2002 were closed out. This amount declined during the Second Quarter Of 
2004 to 76 cases for the same time period. Though the Third Quarter Report contained 
one case each dating from 1995 and 1997, the number of cases closed out dating from 
1998 to 2002 had declined to 62. 


To obtain the sustained rate for each allegation, by allegation type, closed during the 
First Quarter, the OIG prepared a chart which compares the total number of sustained 
allegations, taken from Table E of the Department's report, with a total number of 
allegations taken from Table C of the Department's report. This chart is attached hereto 
and labeled as Attachment A. 


During the Third Quarter of 2004, the same allegations continue to be the most common 
allegations closed. These allegations include, in descending order of sustained rate, 
Neglect of Duty (2296), Unbecoming Conduct (20%) Discourtesy (596), Unauthorized 
Force (396) and False Imprisonment (296). Again, the sustained rate for allegations of 
Racial Profiling and Retaliation remain at 0%. To date, since 2001, when these latter 
two categories were implemented as separate categories of misconduct, not one 
allegation of either type has been sustained. 


IV. Sustained Rates by Rank 


Using the data from Table F of the QDR, the OIG has created a table attached hereto 
as Attachment B, to show the sustained rate for each allegation by rank. 


V. Sustained Rates by Area 


In Attachment C, the OIG has prepared a chart indicating the sustained rate by Area. As 
in previous Quarterly Reports, this Third Quarter Report again demonstrates a wide 
variation in sustained rates among the different geographic Areas, as well as 
specialized units. As always, caution must be applied in attaching any significance to 
these deviations or trying to conduct any type of trend analysis amongst the Areas or 
the units, given the fact that the complaints included in this Third Quarter Discipline 





18 Nine years prior, two charges of Sexual Misconduct were sustained against him for inserting a handgun 
into the vagina of a female against her will and engaging in an act of sexual intercourse without consent. 
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Report vary in terms of when they were initiated. Moreover, the impact of the inclusion 
of a large number of complaints classified as Out of Statute, and thus other than 
"Sustained," cannot be discounted. 


VI. Review of Categorical Uses of Force 


During the Third Quarter, two (2) Categorical Uses of Force (CUOF) incidents were 
closed in which the Commission adopted a finding of Out of Policy or Administrative 
Disapproval both of which involved Law Enforcement Related Injuries (LERI). In both 
cases, the Commission concurred with and adopted the findings of the COP. These two 
cases are described in detail below. 


A014-00 

Employees #1 - #5 responded to a violent male mental call. Once inside the home, the 
suspect was running in circles and Employee #3 directed him to put his arms up and 
turn around. The suspect looked at the officers, began screaming obscenities at them, 
and kicked the door shut. When Employee £2 opened the door, the suspect ran past 
the officers into a bathroom, and started throwing things at the officers. 


Employee #4 fired the TASER at the suspect from the bathroom door, striking the 
suspect in the chest. The suspect retreated into a closet in the bathroom. Employee #4 
activated the TASER two more times. When the suspect failed to come out, Employee 
#4 fired the TASER again but missed, as the suspect continued to throw things. 


Employee +3 ordered the suspect to leave the closet with his hands up. The suspect, 
with fists clenched, took a step toward Employee £3 who fired one bean bag round from 
about eight feet. The round struck the suspect on the center torso and briefly stunned 
him. The suspect continued toward Employee #3 who fired a second round from about 
Six feet away, striking him on the lower stomach with no effect. The suspect continued 
toward Employee +3 who fired a third and fourth bean bag round in rapid succession 
from about four feet away. The suspect fell into the bathtub, which still had water in it. 


Employees #1-4, and 46-7 attempted to control the suspect who was slippery because 
he was wet as he thrashed violently. The suspect struck Employee #1 with his elbow 
and caused Employee #1 to fall and hit Employee #1’s head. This wrestling continued 
for a little while as they tried to bring the suspect under control. 


Employee #2 assisted by Employee #7 was able to finally handcuff the suspect. The 
suspect continued to kick his legs and an unidentified officer shouted, “Hobble him!” 
Employee #7 placed a Hobble Restraint Device (HRD) around the suspect's ankles, 
cinched it tight, and handed the clasp to Employee £4. 


Employee +4 was aware that the Total Appendage Restraint Position (TARP) was 
against Department policy.'? However, due to the suspect's continued violent behavior, 





12 Department policy has prohibited the use of TARP since July 23, 1997, as documented in Training 
Bulletin XXIX, Issue 6, September 1997. This Training Bulletin was re-issued on March 3, 2000, seven 
weeks prior to this event. 
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to facilitate carrying him downstairs and to prevent him kicking officers, Employee #4 
connected the clasp of the HRD to the suspect's handcuffs, in the TARP. 


Employees #4, 7, 8 and 9 carried the suspect downstairs. Paramedics responded and 
administered medical treatment to the suspect. Employees #1 and #2 were treated for 
minor injuries sustained during the struggle with the suspect. The suspect was treated 
for blunt trauma to his upper left chest, right abdomen, and left arm, and acute 
psychosis. The suspect was placed on a 72-hour evaluation hold for a mental disorder. 


The COP was concerned that the tactical decision to deploy the bean bag shotgun was 
premature. He would have preferred that Employee #5 had directed the other 
Employees to re-deploy out of the immediate area, assess the situation and formulate 
an alternative plan. While he was critical of Employee #5’s direction to Employee #3 
regarding the deployment of the bean bag, he felt that Employee #3 should also have 
independently assessed Employee #3’s tactical deployment. 


The COP was also critical of Employee £4 placing an arrestee into the TARP. He was 
also critical of Employees 77-9, who assisted carrying the suspect down the stairs and 
did not take steps to immediately release the suspect from the TARP. 


The COP would have preferred that Employee #3 had not deployed the bean bag 
shotgun and put Employee £3 into the position of needing to use it, though at the time 
Employee #3 fired, the aggressive combative suspect was advancing toward Employee 
#3 and the bean bag shotgun was the only tool available. The COP was concerned that 
the bean bag rounds were fired at less than the recommended minimum distance of 30 
feet, but he believed the suspect's actions made the distance a secondary issue. The 
COP felt that Employee #3’s tactics were out of policy/administrative disapproval, and 
the less than lethal use of force, in policy/training. He believed the area that required 
administrative disapproval was the tactical decision to deploy the bean bag shotgun at 
less than recommended distance in the first place. 


Overall, the COP found the tactics utilized by Employees #8, #4, #5, #7, #8, and #9 to 
be seriously deficient, warranting administrative disapproval. The Commission agreed 
with the COP's recommendations. 


In the personnel complaint generated as a result of the Commission's findings, CF No. 
01-1276, the recommended penalties for each employee was as follows: Employee +8 
was given an Admonishment. Employee £3 was given two days, but the Employee 
subsequently resigned from the Department before the penalty could be imposed. 
Employee #4 was given a recommended penalty of one day, since Employee #4 was a 
probationary officer at the time of the incident, but Employee #4 resigned before a 
penalty could be imposed. The OIG took no issue with these recommended penalties. 


Employee +7 and 49 were each given a two-day suspension. However, they each 
contested the sentence at an opted BOR, and each was found Not Guilty by a BOR. 
Employee #5 was given a recommended penalty of five days. Employee #5 also opted 
to contest the recommended sentence at an opted BOR. The BOR found Employee #5 
Guilty of Unauthorized Force, but the BOR imposed a penalty of an Official Reprimand. 
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A20-03 

Employees #1 and #2 and #8 were attired in plain clothes in undercover vehicles, 
monitoring narcotic activity when Employee #3 observed a narcotics transaction by a 
gray Camry in which the suspect was seated in the driver's seat. 





Employee #1 drew Employee's #1 gun and walked towards the suspect's car. 
Employee +2 walked toward the passenger side of the suspect's car. The suspect and 
two male Hispanics adjacent to the driver door ignored commands to raise their hands. 
The two male Hispanics began to walk away. 


As Employee #1 ordered the suspect to raise his hands, the suspect placed what 
appeared to be rock cocaine into his mouth and swallowed it. Believing the suspect 
was going to start the engine, Employee #1 leaned into the open driver's window and, 
with Employee #1’s left hand, tried to grab the keys in ignition. The suspect grabbed 
the barrel and slide of Employee #1’s gun, which Employee #1 was holding in the right 
hand near Employee #1’s right hip. The suspect attempted to pull the gun away. 


Employee #1 tried to pull Employee #1’s gun away but the suspect would not let go and 
continued to pull on it. Employee #1 pushed the barrel end of the gun into the 
suspect's face. The suspect did not let go of the gun. Employee #1 continued to push 
the gun into the suspect's face and head until the suspect released his grip on the gun. 


While Employee #1 was struggling with the suspect, Employee #2 unlocked and opened 
the driver's door of the suspect’s car. Employee #1 got in the car and straddled the top 
of the suspect's back. Employee #1 was able to grab onto the suspects left wrist. 
Employee +2 entered the car through the passenger's side and handcuffed the 
suspect's left wrist. Employees #1-#3 removed the suspect from the car. 


The paramedics arrived and treated the suspect for six lacerations to the left side of the 
forehead, left temple area and behind the left ear. He was transported to the hospital. 
Employee #1 was treated for a minor laceration to Employee #1’s right palm. 


The COP was concerned that there was not a supervisor assigned to oversee the 
employees’ activities. He would have preferred that the employees had considered 
utilizing raid jackets and vests, especially the personnel assigned as chase units. He 
was also concerned that Employee +3 did not clearly articulate Employee #3’s 
observations regarding the narcotics activity to the other officers. The COP was critical 
of Employee #1’s decision to reach into the suspect's vehicle with Employee #1’s 
weapon drawn to prevent the suspect from possibly fleeing placing Employee #1 in a 
tactically disadvantaged position and exposing Employee #1’s firearm to the suspect, 
resulting in the suspect grabbing Employee 73's firearm. The COP was also critical that 
Employee +1 did not alert the other Employees that the suspect was attempting to 
disarm Employee #1. The Chief determined that Employee #1’s tactics were seriously 
deficient and require administrative disapproval, and that the other Employees would 
benefit from additional tactical training and directed the Employees to be scheduled for 
additional training at Continuing Education Division (CED).*% 





x Again, as has been our experience previously, we could locate none of this directed training listed on 
any of the involved Employees' TEAMS. 
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The COP found Employee #1’s and #3’s drawing of their weapons to be in policy, no 
action, as they had sufficient information to believe the situation might escalate to the 
point where deadly force may become necessary. 


The COP determined that Employee #1 reasonably believed the suspect presented an 
immediate threat of serious bodily injury or death. The COP determined that the use of 
force by Employees #1-3 to be reasonable to overcome the suspect's resistance and 
arrest him. The Commission agreed with the COP's recommendations. 


The Employees' version of the incident was inconsistent with that of four independent 
witnesses who each claimed they observed Employee #1 hit the suspect in the head. 
All four indicated that they did not see the suspect attempt to grab Employee #1’s gun. 
Moreover, SID examined Employee #1’s gun for fingerprints. No prints of value were 
recovered. The suspect also claimed that Employee #1 hit him on the head with a gun, 
and he denied grabbing the gun or having cocaine on him. 


The Department did a re-enactment of Employee #1’s position at a car of a similar make 
to the suspect's. The employee doing the re-enactment, who was the same height as 
Employee #1, reached into the fully open driver door with this employee's left arm while 
holding the service pistol in a right-handed, close-contact position against the right side 
of this employee's waist. Another employee seated in the vehicle's driver side was able 
to grab the employee's weapon, provided the window was completely down or partially 
up a few inches. However, if the window was up any more than that, Employee #1’s 
weapon could not have been grabbed by the suspect. Employees #1-3 all claimed at 
the time of the incident that the driver door window was down during the incident, and 
had not been altered subsequent to the use of force.?' 


SID printed the suspect's vehicle. The left palm print on the upper outside right corner 
of the driver side window matched Employee #2’s fingerprints. Neither Employee #1 
nor #2 had any explanation for how Employee #2’s prints may have gotten on the 
window, but Employee #1 posited that perhaps the suspect may have attempted to 
raise the window while Employee #1 struggled with him. Employee #2 believed that 
Employee #2 may have touched the driver door window while assisting Employee #1 at 
the driver door with the suspect. 


The Department was unable to determine if the suspect had cocaine in his system. 
Charges against the suspect, though initially filed, were later dropped by the District 
Attorney for lack of evidence. 


The Department concluded that the suspect's injuries were consistent with the 
Employees’ account of the incident. Employee #1 received an Official Reprimand. 

The suspect has since filed a federal lawsuit, alleging among other things, that 
Employee +1 and Employee + 2 "attacked [the suspect] for no reason and beat him 
savagely and senselessly" and that he "sustained multiple serious injuries as a result of 
this vicious attack and is currently in a wheelchair and must wear a neck brace." As a 





2 This incident was initially treated as a Non-Categorical Use of Force, and as such, the Employees were 
not separated for almost an hour after the incident initially occurred. 
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result of the initiation of this litigation, a new complaint form was generated, CF No. 04- 
0275. If, as a result of this litigation, it is determined that any or all involved employees 
were less than truthful in their original version of the events surrounding this incident 
and/or if it is determined that Employee #1 did indeed strike the suspect on the head 
without the suspect pulling on the barrel of Employee #1’s weapon), the OIG would 
hope that the appropriate disciplinary would be imposed at that juncture. 


Vil. Conclusion 


Cases of this type are specialized in nature, as well as being very serious, and, thus, 
merit additional resources. As indicated by the OIG in its 1997 DV Report, the issue of 
domestic violence remains much more visible than it had been in the past, and it is 
important for the Department to continue to pursue these cases aggressively. We 
believe the appropriate utilization of experts in this field will further enhance the 
Department's ability to investigate and adjudicate these types of cases. 
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ATTACHMENT A 


PERCENTAGE OF ALLEGATIONS SUSTAINED BY MISCONDUCT CLASSIFICATION, 


THIRD QUARTER 2004 


Total Sustained 
Misconduct Classification Total Allegations Allegations 


rion A 
stores] 3 
ross] | — a 
L— ims] — — — 5| — — 5) 
dog Semen — — $[ — 7) 
it Fes  — — 9| — — — 5) 
etie — — — 3| — — —5 
iaa] — — — [| — 9) 
E mW] — — — 8| 3) 
Discrimination 14 |o 0 


17 


Percent of Total 
10096 


94% 
93% 
91% 
91% 
89% 
50% 
50% 
50% 
43% 
43% 
32% 
30% 
22% 
22% 
20% 
11% 
6% 
5% 
4% 
3% 
2% 
0% 
0% 
0% 
0% 
0% 
0% 
19% 





ATTACHMENT B 


0% 
0% 
0% 
0% 
0% 


sesño¡duy 
uella 


0% 
0% 
0% 
0% 
0% 


199HO 
umouyun 


192100 
9M9S9Y 


| 192140 
eotod 


O%| ox) | Ow | 


0% 


Ov — O94 — | 0% | 
v lo E 
5% 
Ov — O94 [| o% | 
E 


o 


I| 499140 
20110d 


0% 
0% 


111 499140 
SOOd 


p 


pe 
iem 


[is 


(aeuBiu. 10 
J,puuiui2) 
19910 
Hes 


E. 
peurejsng 
¡ejoL 


S|e101 
uoneboelv 


O%| o% 24% — O9 | — 790 | 


0% 


0% 


0% 


ya S S T 
0% 


0% 
0% 


22% 


0% 


TONES 10096| 100% al ed 10096 e e 


ow 0 | J| Ow | 


0% 


208 


ESO E 


42 


561| 261 5%] | 


932 


18 


SUSTAINED ALLEGATIONS BY CLASSIFICAITON AND BY RANK, THIRD QUARTER 2004 
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